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NOTES of 
New Trial 


We have on one or two occasions referred to the absence 
of power in the Court of Criminal Appeal to order a new trial, 
in contrast with the power possessed by the Court of Criminal 
Appeal in Eire 


An article in the /rish Law Times and Solicitors’ Journai 
discusses the question of the exercise of this power, and cites 
a number of decided cases. This power was conferred by the 
Courts of Justice Act, 1928, and it is suggested that this may 
from observations of the Court in Altorney- 


1927] L.R. 564 


resulted 


Smith 


It seems clear that a re-trial will not be ordered as a means of 
providing the prosecution with the opportunity to adduce 
evidence which could have been called at the first trial, but 
that the court will sometimes order a fresh trial when further 
evidence comes to light. In Attorney-General vy. Kelly (1937) 
LR. 315, Sullivan, C.J., giving the judgment of the court, laid 
down the principles on which the court determines the course 
which it will take where an appeal against conviction ts 
grounded on the adduction by the accused of additional evidence 
inconsistent with his guilt 


have 


General 


“When this court has read the proof of the evidence which 
the witnesses are prepared to give or when this court hears the 
witnesses—as it did in this case—it may take one of three 
courses. It may (1) refuse to reverse the conviction ; (2) reverse 
the conviction and direct that the prisoner be discharged ; 
(3) reverse the conviction and direct a re-trial. It would be 
undesirable for this court to lay down any rules that might 
fetter the discretion of this court in determining which of these 
courses it should adopt in any particular case. 


‘In one case the evidence may be such as to satisfy the court 
that no reasonable jury that heard it should convict the accused 
and that obviously would be a case—but not necessarily the 
only case—in which the court would reverse the conviction and 
direct the discharge of the accused. In another case, the evidence 
may be such that, in the opinion of the court, it should not 
influence any reasonable jury in arriving at their verdict, and 
in that case the court would refuse to reverse the conviction 
Apart from such cases, there may be cases in which the court, 
in the exercise of its discretion, is of opinion that in the interests 
of justice the value and weight of the evidence should be deter- 
mined by a jury and not by the court. In such cases the court 
would reverse the conviction and direct a re-trial.” 
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Ilhustrative Cases 


From among the decisions cited in this instructive article 
we select two as examples of the kind of case in which a new 
trial is likely to be ordered. 

In Attorney-General vy. O'Conner (1935) Ir. Jur. Rep. 1 the 
accused was convicted of incest. The conviction was quashed 
by the Court of Criminal Appeal on the ground that the trial 
Judge had not instructed the jury that if they entertained any 
reasonable doubt as to the guilt of the accused they must give 
him the benefit of that doubt, although he had been invited by 
counsel for the accused to recall the jury for that purpose 
The court, however, directed a re-trial, being of opinion that 
there was sufficient evidence to be left to the jury with proper 
directions 

The other case was Attorney-General v. Keogh [1944] LR 
309, a charge of murder The jury found the accused woman 
guilty as a principal in the second degree and added a rider, 
from which counsel for the defence proceeded to argue that the 
verdict meant that the woman was unable to prevent the crime. 
The court held that the jury, by the rider, might reasonably 
have intended to express either of two different views of the 
case, one of which, if properly expressed, would amount to a 
conviction, while the other, if properly expressed, would amount 
to an acquittal; as there was a reasonable doubt whether the 
jury intended to express the former view, the conviction could 
not stand. The court, however, directed a re-trial. 

It appears that the jurisdiction to order a new trial is 
exercised with great caution and on somewhat rare occasions, but 
that it fills what was considered to be a gap in the criminal law. 


Plain Language 

Magistrates are sometimes enjoined by some statutory 
provision to use simple or ordinary language. No one need 
complain of that, since it is beyond dispute that parties and 
others who appear before them should be able to understand 
what is said and done. Magistrates, on their part, often wish, 
and occasionally say so, that the enactments which they are 
called upon to administer could be clothed in plainer language 

Magistrates are not alone in this. On October 17, 1942, 
The Times thus reported Lord Justice MacKinnon on the Statute 
of Frauds : “ Two hundred and sixty-five years ago, in the reign 
of Charles II, Parliament in its wisdom passed an Act entitled 
‘An Act for the Prevention of Frauds and Perjuries.’ I do 
not know how far its aim to prevent perjuries had been successful. 
As regards its other expressed aim, it is notorious that for 265 
years its obscure provisions have facilitated the commission 
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newspaper which has been sent to us from Berwick-upon- Tweed 
Since this os as far as an English town can be from the centre 
of the country’s government at Westminster, and is a longish 
journey from the county headquarters on Tyneside (incidentally 
that Berwick should have become part of the county of Northum 
berland at all ss stil! an affront to local pride), and since the town 





$ neither large nor rich, the difference between third and first 
class trave ay, we can Delieve, scem more important than it 
seems some communities. We cannot see any principle 
involved, unless it be that persons spending other people's 
money owe a moral duty to their paymasters (1s it, in these days 
st cgitimate to suggest also a duty to thei self-respect ”) 
t to spend more than 1s reasonably called for, to achieve the 
purpose of the expenditure To say with one alderman that 
travelling first Class 1s swank $s an argument which lead 
nowhere, even apart from being couched ww inguage more 
normal to certain ex-Cabinet ministers than t cal government 
We were among advocates of the legislat 1 now embodied 
s. 113 of the Local Government Act 448. because we saw 
yyections to a state of things mun which ¢ m work either was 
estricted to those for whom money was unimportant « was 


performed (when it involved expenditure) at the expense of 


commercial or mdustrial or political organizations But the 


object of the section would be just as well secured if all councils 


were content with allowime, third class travel for their members 


leaving members who could afford and preferred the greater 
f 


comfort of a first class carriage to pay the difference for then 





selves The rule of third class travel is, indeed, embodied in 
para. | of sch. | to the Local Government (Members Allowances) 
Regulations, 1948, S.1. 1948, 1643, although the paragraph 
empowers a local authority by resolution to allow first class 
fares instead of third. Such a rule would in no way hinder the 
election to public positions of persons of smal! income. Inc: 
dentally, the rule would prevent the abuse which has been all 
too common im some areas. of drawing first class fares for 
journeys which have been performed third class—even going to 
the length at times of the signing of falsified statements of a 
councillor’s outgoings. Exceptions from this rule of third class 
travel should properly be kept down to cases where a councillor 
has to make an unusually tiring journey, and the efficiency of 
his performing duties on his council's behalf would be impaired 
by weariness These cases should be very few. Berwick council 
ot go so far as we have suggested in the direction of respect 
for the pockets of their ratepayers, but on the whole, perhaps 
they reached a sensible compromise, in deciding that members 
making journeys up to a hundred miles on council business 
should be remmbursed the third class fare, and that first class 


fares should be allowed at public cost when the journey was for 


a greater distance But on what ground. we wonder. was it 


decided that the mayor should always be allowed to go first 


class We wonder, too, whether other mayors whose councils 


favour third class travel as the rule allow the same exception 


, 


And what of the chairman of a county council! or chairman of a 


district council? Is his health or dignity less precious? This 





part of the episode reminds us unhappily of the city council 
which used every means in the middie of the war to keep the 
lord mayor's chauffeur from being called up for the forces 


on the ground that m was beneath the rd may s dignity to 





Small Domestic Livestock 


We referred at p. 241. ante, to the ending the provisior 
Regulation 628 of the Defence (Gene Regulations, 1939 
which legitimates pigs, poultry, and rabbits properly kept 


notwithstanding the Heme DO Laruizead tc wy Rice v 
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Section 12 of the Allotments Act, 1950, retains in substance the 
legitimation of hens and rabbits, but not of pigs. In a circular 
issued from the Ministry of Local Government and Planning on 
August 28, local authorities are reminded of the new statutory 
provisions, at the same time as of s. 83 of the Housing Act, 1936 
Under this last mentioned section they have general powers 
of management, regulation, and control, of houses provided by 
them, and thus are still in a position to deal with individual 
cases in which their tenants keep hens or rabbits in inadequate 
or unsuitable structures, or otherwise in such a way as to be 


prejudicial to health, or a nuisance, or unsightly Local 


authorities are advised in the circular to bring any conditions 
of the tenancy of their houses into line with the statutory position 
which means (we take it) that they should not retain in leases a 
wholesale prohibition upon hens and rabbits. Whatever 
justification there may have been before 1939 for such general pro- 
hibitions, or even between 1939 and 1950, while the legal position 
rested upon an avowedly temporary enactment in the Defence 
Regulations, it certainly seems right that tenancy agreements 
should now take note of the fact that s. 12 of the Allotments 
Act, 1950, is a permanent enactment. In the same circular the 
Minister of Local Government and Planning expresses confidence 
that local authorities will bear in mind that domestic food 
production still ought to be encouraged in the national interest 





and will not withhold their consent to pig-keeping, where pigs 
can be kept without detriment to satisfactory standards of 
amenity and public health. We should like to share the Minister's 
confidence, but are rather apprehensive. So many members 
of local authorities seem to find it difficult to take a human 
view even of normal household pets like cats and dogs, when 
these are desired to be kept by tenants in houses to which s. 83 
of the Housing Act, 1936, applies, and they and their officials 
often have almost a pathological horror of pig-keeping by 
tenants, or indeed by anybody else. We should have felt much 
easier about the national interest mentioned by the Minister, 
if in the Act of 1950 Parliament had had the courage to retain 
the provision, which in each of the world wars has been made by 
Defence Regulations, provision which has fully safeguarded 
public health, as well as preventing capricious interference by a 
landlord, local authority or other The Minister's circular 
gives the useful information that model schemes for pig-keeping 
have been drawn up by the Smail Pig-Keepers’ Council, and 
that advice can be obtained from this body by local authorities 
as well as by pig-keepers, as advice may be obtained about 
poultry and rabbits from the Domestic Poultry-Keepers’ Council 
and the British Rabbit Council 


Housing Public Officials 
At 112 J.P.N. 596 we spoke of the provision by local authorities 
of houses for their o fficials and, more recently, we dealt 
me sae ead had been attacked by persons 
waiting for houses, because it made houses available for key 
workers, who were being brought into its district for the purpose 
of starting a new factory, which would eventually mean increased 


with a case where a loc 


employment for its local residents. From various quarters 
also, we receive information about difficulty in recruiting the 
police, through absence of housing, and about arrangements 
between standing joint committees and local authorities to make 
a proportion of local authority houses available for the police 
This is a delicate problem ; 
of person needed in the community, whose presence the con 


there are obviously other classe 


munity may be unable to secure where they are wanted if there 


is no house available. We have suggested these cases that 
no real harm is done by treating a proportion of the available 
local authority housing as being earmarked for the official 


the policeman, or the district nurse, who ts wanted at a particular 





place. According to the newspapers, however, a much more 
marked instance of the earmarking of houses was disclosed 
recently in a Surrey town, where the council had been asked to 
make available quite a large number of houses for members of 
the Civil Service. This caused local indignation and led to 
adverse comment in the London press, which was not much 
eased by its being stated, on the Government's behalf, that the 
number of houses which the local authority would otherwise 
have been allowed to build would be increased, if the local 
authority fell in with the Government's wishes. Why (it was 
asked) if the Government could make materials available, and 
could otherwise allow the local authority to have fifty more 
houses (or whatever the number might be) in a particular area, 
should not those houses be assigned to people already on the 
waiting list for that area Why bring in outsiders? Alterna- 
tively, it was asked why the Government itself should not build 
houses for its employees, as many large firms and other 
undertakings used to do. We suppose that even a civil servant 
has some claim to a roof over his head, but, if the Government 
wishes him to reside in a cerjain place, it 1s not altogether clear 
why the Government does not make arrangements of its own 
On a long view, and from the point of view of cost, it may not 
matter much whether the Government builds for itself or asks 
the local authority to do so-—taking care that persons on the 
local authority's waiting list are not caused to suffer. We 
suppose this to have been what was in the Government's mind 

for many reasons it wants the big departments decanted out 
of London, but cannot move them far unless it attends to the 
housing problem—and housing is more conveniently done by 
the local authority, which has the machinery on the spot for 
doing it. But from a psychological, and therefore from a 
sociological, point of view we think it would have been better, 
in the case before us, not to bring in the local authority, but 
for the Government to do what it thought needed to be done 
through its own machinery. Local authorities have quite 
enough trouble on their shoulders, in adjusting claims between 
different groups of local residents 


Supplementary Building Licences and Limited Selling Prices 


In answering P.P. 2 at p. 655, ante, we referred to a suggestion 


from the Association of Municipal Corporations, for legislation 
empowering licensing authorities, in the cases where a supple- 
mentary civil building licence can be justified, to authorize an 
increase of the selling price (or, we suppose, a rent) where a 
limit has been imposed by virtue of Defence Regulation 56A, 
and has become enforceable by reason of s. 7 of the Building 
Materials and Housing Act, 1945. In a reply to Mr. Marples 
at col. 299 of Hansard for July 31, the Minister of Local Govern- 
ment and Planning indicated—by inference at least—that 
licensing authorities already had this power: in considering 
this, however, it is necessary to be very careful about the cir- 
cumstances in which the supplementary licence itself can be 
granted, since this is easily misunderstood 

The core of the matter is the impossibility, established in 
Jackson, Stansfield & Sons v. Butterworth \1948| 2 All E.R 
558 112 J.P. 377, of granting a civil building licence retro- 
spectively see articles at 114 J.P.N. 140 and 531 and at 
115 J.P.N. 500. The supplementary licence, therefore, cannot 
be issued for the purpose of legitimating work already done 
or money spent already, or of authorizing payment of a builder's 
account for work on a completed building, in excess of work 
already licensed. From this it follows that the supplementary 
licence must be applied for (and can only have legal effect if 
granted) while building work is still in progress. But experience 
has shown that a licensee may find himself, bona fide, obliged 
to carry out more work than was specified in the licence, or to 
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cxceed the cost stated in it. Examples of this, entitling him t& 


upply for and the lwensing authority to grant a supplementary 


cence, are where underpinning is unexpectedly found to be 


where defects in structure 
or the first tome after the work 
‘ 


necessary after work has begur 


an casting building are disclosed 


f conversion has started, and where there is an unforeseen an 


exceptional rise in the cost of labour and materials, which makes 


t necessary for to exceed the value of work lioensed 





because fhe is cover humeself by effecting economies 


’ 


the course of the work, and the 1 





wxAimum permitted cos 


a “ insufficrent latitude to cover the excess Any of these 
things can happen respective of a selling price ¢., May ca 
for a ipplementary loence to legalize the work needed to com 


plete what has been begun. There is nothing new in this. What 
is new lies in the relation between the supplementary licence 
in altered selling price or rent. As will be seen by reference 
to our above quoted answer to a Practical Point, we had (where 


mit on the selling price was made a condition of the original 


THE LAST 


We spoke in our first Note of the Week at 114 J.P.N. 68¢ 
the then prospective disappearance of many courts of quarte 
und at the end of that Note of o not possessing that 
et ; iru t (in the administration of government 

! ty son Of it ing which is the mark of moder 
" f Now the axe has fallen and, except f some halt 
t pared | nm bvious reason, the old courts 
\“\ k. whose quarter sessions have been held 

t “ five hundred vears (they began with 
f tadward IV 1469) Ludlow nore or less con 

. i n lating f n is Richmond (Yorks) 
Herwick ‘i Tweed geouraphically among the most 
k he ct vith four hundred years and more of 
ire a those which local correspondents have 

} ote We do not think the case against abo 
su trengthened by the mayor of Berwick’s reported 

4 cmtion of attacks on ocal autonomy fo after 

i iiteral sense s just what one does not want 

the sphere of law The stock explanation is that these towns 
produce enough crime to supply experience for the 
te but there has never been difficulty m securing for the 
parsit embers of the bar who had experience elsewhere 


ships have at the same time been a useful stepping 
futy on the High Court bench. But, when al 


ts < t ‘ < 
i and done, that which 1s being thrown away 1s not “ auto 
but the proxmmuty of justice For an accused person 
ia illesh bye gh to eet hes witnesses to the county town 
wy be a serious matter for a would-be appellant in one of 
the wmecrous matters (take. for mstance, the town council's 


efusa f a hackney carriage licence desired by an owner-driver) 


the cost of gorng to quarter sessions at the county town may be 
prohibitive True, he would have to do so in any event if he 
ought the licence in an urban district or a borough which had 
no quarter sessions of its own true again, the real remedy is to 


provide an appeal to a court of summary jurisdiction in all, as 
has been already done in some, of these day to day matters 


where local authorities have power to give decisions affecting 


a man’s livelihood. But this is no reason to have taken away 
from the potential appellant, or even the potential defendant on 
a criminal charge, the benefit of local trial in so many of those 
boroughs where his forebears have had a mght to such tral 
for generations past. Berwick-upon- Tweed affords an excellent 


example. Why Berwick’s case for retaiming its court should 


licence) been unable to find, in s. 7 of the Building Materials and 
Housing Act, 1945, or elsewhere, any power to increase that 
limit on account of the issuing of a supplementary licence for 
the sort of reason we have just stated, as distinct from the increases 
authorized express!y by s. 43 (5) of the Housing Act, 1949 
The Government, doubtless on advice, now say there is such 
power, but we gather from the cautious tone of Mr. Dalton's 
answer in the House of Commons that they do not regard it 
as a power to be used lightly. In particular, when the limiting 
condition has been put on the rent of a house, as distinct from 
the selling price, it seems to us that increased cost of erecting 
the house can seldom justify increasing the permitted rent 
This form of limiting condition is, however, though it is recog- 
nized by s. 7 of the Act of 1945, less often brought into discus- 
sion than is a limit on the selling price, and it is the limit on 
selling price which was brought up by way of question in the 
House of Commons, eliciting Mr. Dalton’s pronouncement to 
which we have referred 


SMALL SESSIONS 


have been regarded by the Lord Chancellor as weaker than (say) 
that of Andover or Banbury can only be conjectured Andove 
is a short journey from Banbury an easy 
journey from Oxford—less remote in every way than is Berwick 
upon-Tweed from Newcastle-on-Tyne. Whilst, if history 
rather than geography be looked to (and history was explicitly 
recognized in the parliamentary debates on the Bil! for the 
Justices of the Peace Act, 1949) there is no town in the Kingdom 
with quite the distinctive position of Berwick, whose very in 
clusion in Acts of Parliament relating to England was doubtful 
until the Wales and Berwick Act, 1746. The last sitting of the 
court was marked by a speech from Dr. Charlesworth, the 
senior member of the sessions bar, which will bear quotation 

“It is (said he) to the public advantage that the administration 
of the law should spread widely and not be administered entirely 
by those who practise professionally. It is mght that the jury 
should take part in it. Having quarter sessions in a town such 
as this enables the burgesses to try cases locally instead of 
having infrequent attendance at Newcastle at the sessions or 
assizes. It is a pity that the local connexion should be removed 
May I say that I have practised for thirty years in these sessions 
There does not seem any particular object why this court should 
cease to exist: no reason for moving the administration of 
justice ; and no substitute has been provided. It is a matter 
of great regret. We feel we are losing something in not coming 
here to take part in the ancient quarter sessions.” 


ts county town; 


In respectfully adopting this language as our own, we may 
compare what we have said recently on “ local government.” 
It is particularly important, more so than ever before, now that 
public law is daily impinging more and more upon the ordinary 
lives of ordinary people (so that the most respectable person 
may inadvertently find that some apparently innocent act is a 
criminal offence, or that some normal activity can only be 
lawfully performed with permission from some elected body) 
that ordinary people shall see the elected body working, and have 
access to justice within manageable distance. 

County and county boroughs have their utility as vehicles for 
providing services, and great advantages as governmental 
organs, but the areas which county councils control, and the 
population of the county borough, preclude the contacts which 
are an essential factor in producing mutual confidence, and 
making the machinery of “welfare” in the modern sense 
endurable by those who are put through the machine 


























Justice of the Peace and Local Government Review, November 3, 1951 


695 


A REFUSAL TO ELECT 


By C. W 


A daily newspaper reports that a woman appeared before a 
petty sessional court in the North to answer two charges alleging, 
according to the report, that she had “ wrongfully obtained 
railway tickets valued at 4s. 2d." Precisely what the charges 
were is immaterial for the purpose of this note, but it is clear they 
were such as to entitle the accused to elect to be tried by a jury 
The accused was quite properly given the statutory right of 
election but was, apparently, unable to make up her mind 
Eventually she was asked, “ Do you want to be tried here this 
morning ? Please say yes or no.” The accused replied: “ Yes or 
no.” Later that day she was tried summarily, but the report 
does not say in what circumstances 

The refusa! of an accused person to exercise clearly the right 
of election, while rare, can be one of those awkward little points 
which the clerk to the justices often has to face without previous 
notice 

Upon some little reflection the answer to the problem is clear, 
but perhaps not without practical interest 


THE CRIMINAL JUSTICE (SCOTLAND) ACT, 


JERVIS 


If the alleged offence is summary, the accused has no right 
under the Summary Jurisdiction Act, 1879, s. 17, where that 
section applies, to a trial by jury unless he clearly so elects 
Provided the statutory option is put to him properly, he cannot 
complain if he is tried summarily because he makes no or no 
sufficient answer to the statutory question. He must appear 
personally and unequivocally elect for a trial by jury before the 
summary jurisdiction of the magistrates is ousted. 

The like considerations may apply to a case under the Criminal 
Justice Act, 1948, s. 28 

Where, however, the offence is truly indictable, though it may 
be dealt with summarily under s. 11 of the Summary Jurisdiction 
Act, 1879, of s. 24 of the Criminal Justice Act, 1925, the 
magistrates have no summary jurisdiction unless the accused 
confers it upon them by his consent then and there clearly given 
If it is not so given, the justices must proceed as examining 
magistrates. 


1949 


(CONTRIBUTED) 


The Criminal Justice (Scotland) Act, 1949, which (with 
exceptions immaterial for the present purpose) was brought 
into operation by Order in Council on June 12, 1950, is intended 
according to its long title (inter alia) to amend the law of Scotland 
and to make certain consequential amendments to the Criminal 
Justice Act, 1948. Section 79 (1) of the 1949 Act provides that 
this Act, save as otherwise expressiy provided, shall extend to 
Scotland only. Apart however from sch. 9 to the 1949 Act 
(relating to the after-care and recall of persons in England after 
discharge on licence from prisons and borstal institutions in 
Scotland) there appears to be no express provision in the 1949 
Act extending any of its provisions to England although certain 
sections of that Act are clearly intended to operate in both 
countries. For instance : 

(a) Section 77 and sch. 11 of the 1949 Act provide a revised 
section which is substituted for s. 9 of the Criminal Justice Act, 
1948, relating to the making and amendment of English probation 
orders where the offender resides or will reside in Scotland and 
to proceedings on the breach of such an order. The position 
under s. 9 of the 1948 Act was quite clear for that section was 
expressly applied to both countries by s. 81 

(6) Section 79 and sch. 12 of the 1949 Act repeal s. 10 of the 
1948 Act and s. 7 of the 1949 Act contains new provisions as to 
Scots probation orders relating to offenders who reside or will 
reside in England. Here again, s. 10 of the 1948 Act was expressly 
applied to both countries by s. 81 thereof. 

In addition to the provisions of the 1949 Act intended to 
operate in both countries, there are other provisions of the Act 
which are clearly intended to operate primarily or wholly in 
England although not applied thereto in express terms. For 
example : 

(c) By s. 77 and sch. 11 to the 1949 Act a new subs. (3) is 
added to s. 23 of the 1948 Act whereby a certificate purporting 
to be signed by or on behalf of the Lord Advocate that an offence 
is punishable on indictment in Scotland with imprisonment for 





two years or more is made evidence of the matter so certified for 
the purposes of s. 21 (1) and (2) of the Criminal Justice Act, 1948 
(which extends to England only: s. 81). This is intended to 
remove the difficulty heretofore arising in English courts of 
assize and quarter sessions that there should strictly be expert 
evidence of Scots law on the above-mentioned points when a 
Scots conviction is proved for the purposes of preventive 
detention or corrective training. In this case there can be no 
point in the new subs. (3) of the 1948 Act unless it operates 
under English law and it is of interest to compare the complement- 
ary provision as to proof of English previous convictions before 
Scottish courts contained in s. 21 (3) of the 1949 Act 

(d) By s. 77 and sch. I1 to the 1949 Act a new subs. (3) is 
added to s. 52 of the 1948 Act as to prison rules. This again must 
be intended to operate under English law because s. 52 does not 
extend to Scotland (s. 81 of the 1948 Act) and the Scots position 
in this respect has been covered by s. 53 (6) of the 1949 Act 

(e) By s. 77 and sch. 11 to the 1949 Act the terms of s. 57 (1) 
of the 1948 Act (as to the release on licence of persons serving 
imprisonment for life) are modified. This again must be intended 
to operate under English law because s. 57 of the 1948 Act did 
not extend to Scotland and the Scots position in this respect has 
been covered by s. 57 (1) of the 1949 Act. 

({) By s. 77 and sch. 11 to the 1949 Act the terms of s. 61 (5) 
of the 1948 Act (as to persons in England who have been dis- 
charged on licence from Scottish prisons) are modified conse- 
quent upon the repeal of Part. I of sch. 7 to the 1948 Act bys. 79 
and sch. 12 to the 1949 Act. Part I of sch. 7 to the 1948 Act is 
replaced by sch. 9 to the 1949 Act which is expressed to extend 
to England 

(g) By s. 77 and sch. 11 to the 1949 Act a new subs. (4) is 
added to s. 65 of the 1948 Act (as to persons unlawfully at large 
from prison). So far as Scotland is concerned the corresponding 
provision is contained in s. 66 (3) of the 1949 Act and the new 
subs. (4) is clearly intended to operate under English law. 
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LANDLORD 
S. 4 (1) PROVISO (z)— AND A QUESTION 


HORTON-SMITH, Barrister-at-Law 
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Englist tatute a il Justice A +48 d be 

amended i lew I ts Scots ¢ terpart of : i tha 
(1) of the 49 Act should be s bscure as contrasted wit! 

the plementary pro nc of s & f eh 48 Act 


1927 


I not ily cxpress eferred t the I ent f thei truc 
constructor I I wrote as already stated The trouble 
is Caused by the words * have terminated the icase fy resumin 
pe n ind I asked Do they mean anything more 
tha have ter nated the lease and then resumed posse on 

Qt course, i nstead of the lease being one whereunder the 
nade of its terminat as arranged by the parties in the agreement 
of tenancy itself was the ordinary one f a notice to quit —the 
parties had therem and thereby agreed that the landlord could 
ter nate it by simply walking im for the purpose intended 
the proviso, the tenant would have been bound thereby But 


I purposely did not refer to such a case, for the simple reason 
that it os difficult to imagine a business tenant, and, still less, a 


trade tenant likely to agree to such a 


Whatever 


en phas: et 


1 unstable tenancy 


ns agreed, however, my main desire was to 





exclude the tenant from compensation fo 


attached goodw by reason of this proviso (¢), the resumption 
of the premises by the landlord must be a resumption 
by the landlord a 


r he “ has terminated the lease and so done 





in pursuance of the powers contained in the lease whatever 
such powers, so contained, may have been 
then “ fi 


cated in the proviso 


and their resumption 


the purpose and solely “ for the purpose ind 


It has been with deep satisfaction that I find your contribut 


at p. 636, col. 2—-in agreement with me herein 
Finally : far from suggesting —as your contributor, at p. 636 
col. |, states that I suggested that the words Dy resuming 


Possession were “ surplusage.” | expressly emphasized them 


by pomting out that the resumption of the premises under the 
proviso must not only follow on the termination of the lease 


n pursuance the powers contained in the lease but must 


also be a resumption “ for the purpose indicated ~ in the proviso 
itselt 
The question, indeed, with which | mainly sought to deal 


i 





was whether a landlord —of the nature mentioned in the proviso 





cal resume possession “~ within the meaning of the proviso 


save after terminating the lease in pursuance of the powers 


contained in the lease I expressed the view that he cannot 


With that view your contributor, stating at p. 636, col 


that “ this ts really important indeed, as | had indicated, it 1s 





the one really important ma has there expressed his entire 

concurrence and therewith, I think, we may all well rest 
tent 

conte 
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THE PUBLIC 
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g investigation into important aspects of nationa 

control of related expenditure, and so on. Doubiless 

upon the tind: gs in the minds of different reac 

mes be high and lurid and at others soft and mellow 





for reasons as various as the colour and intensity of lightings 


Some unintentional humour occasionally relieves sombre 
reading in the report, as, for instance, in connexion with the 
levels of remuneration and profits in the national health services 
here, we gather that the Ministry of Health's practical expression 
of concern about the prices of 8,000 proprietary articles consists 
of investigations into the price of two and securement of what they 
consider a reasonable reduction in the price of one of them. A 
soft, maybe slightly sardonic, smile will accompany reading that 
among the principal reasons advanced by the Ministry of Town 
and Country Planning for the unfavourable outcome of the 
purchase of land and buildings for £2,800,000 by Welwyn 
Garden City Development Corporation was that the part of the 
vendors’ property purchased contained little that was profit 
making, many of the shops and the better dwellings having been 
sold or retained by the vendors 

Taxation tingles may be slightly modified when reading that 
the proposal of the Colonial Development Corporation to 
develop part of the island of Eleuthera in the Bahamas as a 
holiday resort appears to the Public Accounts Committee to be 
a highly speculative project and that they view with concern the 
losses already suffered. If prospects for subsidized holidays 
abroad are thus jeopardized there 1s the consolation that 
escapism at the local cinema may be more effective as a result of 
dubious assistance under the Cinematograph Film Production 
(Special Loans) Act, 1949 

Local authorities are apparently regarded by the committee as 
deriving a measure of illicit benefit from emergency housing in 
requisitioned properties, partly because they are relieved of the 
annual rate contribution of £5 10s. per dwelling and partly 
because local rates have benefited from the increased rateable 
value created by conversions undertaken at the expense of the 
Exchequer Evergreen questions relevant to high, including 
one hundred per cent., government grants towards expenditure 
of local authorities and other public bodies are raised when the 
committee mention that the whole of local authorities’ approved 
expenditure on properties requisitioned for emergency housing 
including the cost of administration, is repaid from the 
Exchequer, and follow with the comment that the local authorities 
therefore have no direct financial interest in the cost and so no 
obvious incentive to economical administration. One of the 
curiosities of post-war public finance has seemed to be 
frequent restraint of essential local expenditure concurrently 
with new and gigantic eruptions of doubtful value at the centre 


Adjectival qualification of the impliedly criticized expenditure 
of local authorities on emergency housing provides an opening 
for the age-old practice of passing responsibility to and fro 
The expenditure wholly repayable from the Exchequer is the 
“ approved " expenditure of local authorities, which every 
local authority knows is usually admitted for repayment only 
after meticulous inquiry by the central department. Apart fron 
that administrative check, the sense of responsibility of local 





ACCOUNTS 


finance committe ind cl officers is usually as high in 
dealing with either agency expenditure or expenditure for which 
they are accountable to the local electorate Discussion with 
ocal authorities about the possibility of revising the financia 
arrangements of emergency housing ought to yield some weighty 


counter-arguments apparently not within the cognizance of the 
Public Accounts Committee 


h report of the committee merits close study by 





All of the four 
everybody who is as concerned to obtain value for money as to 
provide money for value. Interest will be sustained from the 
opening section setting Out some of the important principles of, 
Treasury control through some insight into undynamic 
procedures in connexion with hospital and other national health 
service expenditure ; when noticing a suggestion for a special 
review of the operation of financial provisions of the Town and 
Country Planning Acts, 1947; or pondering on legislative 
peculiarities which may preclude removal from the schedule 
of Development Areas of areas in which the requisite conditions 
no longer exist 

The opening section of the report is especially interesting 
coming a short time after several misadventures which have 
attracted considerable attention owing to substantial losses 
incurred by the Exchequer. This section deals with Treasury 
control, and consists largely of information drawn from a 
memorandum submitted by the Treasury, interspersed with 
observations by the committee 


Three separate stages in the expenditure of public moneys by 
a Department were described by the Treasury as (1) the 
formulation and submission of a proposal, its approval and the 
granting of the financial authority, (2) the execution or admini- 
stration of the project, and (3) the audit stage, at which the out- 
come of the expenditure is examined, and both the Accounting 
Officer of the spending department and the Treasury appear as 
witnesses before the Public Accounts Committee 


In connexion with the first stage, the committee elicited the 
information that the examination of a proposal as to its 
soundness and the reasonableness of an estimate is carried out 
by the whole range of the administrative staff of the Treasury 
recruited through open competition and by promotion from 
lower grades. Varied experience gained by officers in their 
early years by movement among different divisions is considered 
by the Treasury to be preferable to expert knowledge. Perhaps 
this is right, dependent partly upon the extent of the equation 
between the content of varied experience and expert knowledge 
and partly upon any discrepancy being filled from an adequate 
fund of common sense applied in the cross-examination of 
experts. At any rate, the contentious preference of the Treasury 
was “ given full weight by the committee 


The present division of responsibility between the Treasury 
and Accounting Officers of other departments was thought by 
the committee to be on broadly sound lines. At the same time, 
although Accounting Officers are appointed by the Treasury 
and have a certain responsibility to that department, their 
constitutional responsibility is to their own Ministers In 
recommending that consideration should be given to the question 
whether the link between Accounting Officers and the Treasury 
should not be further defined and strengthened in practice, 
the committee apparently endorsed development by the Treasury 
of a system under which their officers keep in touch with their 
“ opposite numbers ™ in the spending departments on all broad 
issues of policy which affect finance and seek to influence that 
policy so as to secure economical expenditure and administration. 
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Considerable reliance placed by the Treasury and the 
commuttee on the presence of a Principal Finance Officer withir 
many departments, and of the conditions of tenure of his 
appomtment, may be misplaced. Certainly, the fact that the 
appomtment or removal of the officer us reserved for the consent 
of the Prime Minister, like that of the Permanent Secretary 
strengthens his hand and position, as will encouragement fror 
the Treasury and the commuttee to put forward his views on a 

utters of finance to the Minister and Accounting Officer before 
lecmsons are reached The function of the Principal Finance 
Otheer visualized in the Treasury memorandum and by the 
ommuttee appears to be that of a brake, while the Minister and 
department for whom he is working would normally expect his 
sistance as an accelerator In the present circumstance 
the Principal Finance Officer is likely to be at best a medium 
for the presentation of divergent views from and to opposite 
parties, and at worst the scapegoat of their disappointments, 
inless invested with power to determine disagreements or having 
some third party with superior authority to whom disagreements 
can be carned for determination 

Support will probably be forthcoming for the view of the Public 
Accounts Commuttee that some tighter degree of control is 
called for over the transactions of independent or semi-indepen 
dent bodies generally appointed by Ministers and financed from 
public moneys but not directly responsible to Parliament. An 
nquiry whether the Treasury normally appoint a nominee on 
the governing body of the organization received a reply from the 
Treasury that in their experience such appointments were of 


doubtful value, accompanied by the analogy, which seems im- 
perfect by reference to the different security obtainable, that 
bankers do not put a bank director on the board of every 
company to which they lend money. Apparently, the com- 
mittee had in mind Festival Gardens Limited when commenting 
that there has been some laxity of control of public expenditure 
(which is a kindly euphemism in relation to some stories, true or 
false, in circulation), and suggesting that Treasury nominees 
should be appointed to some of these independent or semi- 
independent bodies with the duty of advising their colleagues in 
financial matters and of reporting from time to time to the 
Treasury on financial policy and prospects 

Notwithstanding the keen interest impressed upon the Public 
Accounts Committee by senior officers of the Treasury the 
committee were not sure that Treasury control of all expenditure 
of public money is more effective than it was thirty years ago 
A factor detracting from the attention nowadays devoted by 
the Treasury to ensuring efficiency and economy in departmental 
spending was seen by the committee in the broadening of the 
functions of the Treasury from those of a department concerned 
principally with good house-keeping to one seeking to guide 
the whole economic trend of the country. However, confidence 
in the Treasury was symptomized by the committee when after 
picking up the ball they threw it to the Treasury with the trust, 
among others, that they will give serious consideration to any 
changes in organization which may be called for in the light of 
modern developments 


WEEKLY NOTES OF CASES 


KING'S BENCH DIVISION 
Before Lord Goddard, C.J., Hilbery and Slade, JJ.) 
October 17, 1951 
FAIRCLOUGH +». WHIPP 


Cromnal Law —Indecent assault —Female— Indecent exposure— Invite 
nt hild to touch person — Touching oy child— Offences against 
he Person Act, 1861 (24 and 25 Vict 100). s. $2 
(ase Straten by Clitheroe pustwes 
At a court of summary jurisdiction at Clitheroe an information was 
preferred by the appellant, Ernest Fairclough, a police officer, charg 
g the respondent, Jack Whipp, with indecent assault on a girl aged 
me The facts established were that the respondent was urinating 
by the bank of a canal, when four young girls, including the girl in 
question, passed him The respondent, with his person exposed, said 
to her Touch and she did so. The respondent then got into 


a motor vehicle and drove off. The justices dismissed the information 
and the prcsecutor appealed 
Held, hat an invitation to someone to touch the invitor could not 


amount to an assault on the invitee, and, therefore, there had been no 


assault, and, consequently, no indecent assault, by the respondent on 
the girl, The justices were, therefore, right in their decision and the 
appeal must be dismissed 

Counsel Openshaw for the appellant; the respondent did not 
appear 

Soheitors Norton, Rose, Greenwell & Co., for R. H. Adcock 
Prestor 


(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law 


HIGHNAM ». TURIER 
Food and Drugs ‘lleged sale to prejudice of purchaser—Channe 
Islands mulk demanded—Milk of Channel Islands cows supplied 
with less than four per cent. butter-tat——Milk supplied as if carne 
from cow Food and Drugs Act, 1938 (1 and 2 Geo. 6, ¢. % 
s 3 (1) MWA (Control and Maximum Prices) (Great Britain) 
Order, 1947 (S_R. & O., 1947, No. 2032), art. 1 (1) 
Case Staten bw Somerset pustices 
At a court of summary jurisdiction an information was preferred 
by the respondent, Arthur Samuel Turner, a sampling officer under the 
Food and Drugs Act for the county of Somerset, charging the appel- 
lant, Frederick Charles Highnam, with unlawfully selling to the 
respondent, to his prejudice, mulk, purporting to be Guernsey mulk 
which was not of the quality demanded, contrary to s. 3 (1) of the 


Food and Drugs Act, 1938. The respondent asked the appellant for 
Guernsey milk, and was supplied with a bottle of milk, the charge 
being sixpence a pint The milk was the milk of Channel Islands 
cows, and was found by the justices, although it contained less than 
four per cent. butter-fat, to be milk as it came from the cow. By 
art. | (1) of the Milk (Control and Maximum Prices) (Great Britain) 
Order, 1947, Channel Islands milk is defined as “ milk (a) which is 
produced from cows of the Channel Islands breeds, and (+) which 
shows on analysis a butter-fat content of not less than four per cent., 
and (c) which the producer thereof sells by retail or in respect of which 
he receives a premium paid through the medium of a premium con- 
tract issued by a Milk Marketing Board.” Paragraph (c) of this 
article was not complied with in the present case. The justices con- 
victed the appellant, who appealed 

Heid, (i) that, in view of the finding of the justices that the milk 
was milk as it came from the cow, although the respondent was to be 
taken as asking for milk with a certain percentage of butter-fat, and the 
milk sold did not contain that percentage, the milk was, on the authority 
of a line of decisions, none the less genuine ; (ii) that, although by 
charging the price which he did, the appellant might have committed 
an offence under the Milk (Control and Maximum) Prices (Great 
Britain) Order, 1947, he was charged, not with an offence under that 
order, but with an offence under the Food and Drugs Act, 1938, 
and no offence against that Act had been committed. The appeal 
must, therefore, be allowed and the conviction quashed 

Counsel : Perks for the appellant ; Vernon Gattie for the respon- 
dent 

Solicitors Peacock & Goddard, for Burrough, Horner & Pigot. 
Wedmore ; Boxall & Boxall, for Dixon & Hindle, Wells 

(Reported by T. R. Fitzwalter Butler, E sq., Barrister-at-Law.) 


JONES ». ENGLISH 
Road Traffic— Being in charge of car while under influence of drink 
Disqualification—Special reasons—-Need for evidence of facts 
giving rise to reasons— Vehicle incapable of being driven at time 
Road Traffic Act, 1930 (20 and 21 Geo. §, ¢. 43), s. 18 (2) 
Case Starep by Essex justices 
At a court of summary jurisdiction at Stratford an information 
was preferred by the appellant, Charles Jones, a police officer, charg- 
ing the respondent with being under the influence of drink while in 
charge of a motor vehicle to such an extent as to be incapable of having 
proper control of the vehicle, contrary to s. 15 (1) of the Road Traffic 
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Act, 1930. The defendant pleaded Guilty, and the following state- 
ments were put forward by his advocate and not disputed by the 
prosecution The respondent's lorry had broken down and been 
towed to the position in which it was found, namely, parked in a 
sxie road. The respondent had three glasses of beer after the lorry 
had been left by the towing vehicle and went to sleep in the lorry, 
as he tid not feel justified in leaving it unattended. The lorry was 
stationary in a diagonal position across the road about 100 yards 
from a road junction. It was contended on behalf of the respondent 
that those circumstances amounted to special reasons why the court 
should refrain from imposing disqualification under s. 15 (2). No 
contentions were put forward by the appellant, who left the matter 
to the court after referring them to certain decisions. The justices 
held that the circumstances amounted to special reasons, and refrained 
from imposing disqualification. Against that refusal the prosecutor 
appealed 

Heid, (i) that where there is a conviction, either on a plea of Guilty 
or after evidence has been given for the prosecution, of an offence 
for which disqualification is imposed by statute and justices are to 
be invited to find special reasons entitling them to refrain from dis- 
qualifying, it 1s highly desirable that there should be evidence on oath 
from the defendant and not mere statements from his advocate ; 
(u) that a charge of being in charge of a motor vehicle while under the 
influence of drink where the facts do not show that the defendant 
must have been driving when in that condition was different from a 
charge of driving or attempting to drive when in that condition, 
and that on the facts of the present case there was evidence entitling 
the justices to find special reasons. The appeal must, therefore, be 


dismissed 

Counsel : R. M. O. Havers for the appellant; D. J. L. FitzGerald 
for the respondent. 

Solicitors : Solicitor, Metropolitan Police; James H. Fellowes 


(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


October 16, 1951 
BARHAM »¥. CASTELI 

Road and Rail Traffic—* A ™ licence—Carriage of agricultural produce 
for named company—Permit granted by British Transport Com- 
mission to carry produce outside twenty-five miles radius—Effect 
of permit—Road and Rail Traffic Act, 1933 (23 and 24 Geo. §, 
c. 53), s. 8 (1)—Transport Act, 1947 (10 and 11 Geo. 6, c. 49), 
s. 52 (1) 

Case Statep by Suffolk justices. 

At a court of summary jurisdiction at Stowmarket an information 
was preferred by the appellant, John Walter Barham, charging the 
respondent, William Castell, a haulage contractor, for that he, being 
the holder of a public carrier's (“ A "’) licence issued in March, 1949, 
under the Road and Rail Traffic Act, 1933, authorizing the use of 
a goods vehicle for the carriage of goods for hire or reward exclusively 
for the purpose of a contract entered into with Messrs. Munson & 
Fisher, Ltd., of Stowmarket, unlawfully did fail to comply with a 
condition thereof in that he used the vehicle for a purpose other 
than that for which it was authorized, contrary to s. 9 (1) of the 
Act. Under s. 52 (1) of the Transport Act, 1947, the Transport 
Commission granted permission to the respondent to use the “ A" 
licence granted to him “ when operating outside a radius of twenty- 
five miles from the operating centre at Great Finborough subject to 
the conditions overleaf and subject to the condition that the vehicle 
was, while so employed, exclusively employed for the purposes of 
the undermentioned work."’ The undermentioned work was headed : 
“ Work for which the permit is granted: Agricultural produce and 
requisites. Three thousand tons per annum eighty miles radius of 
operating centre and to Burton-on-Trent ; from March 31 to Decem- 
ber 31, 2,400 tons of barley to Burton ; from March 31 to December 
31, five hundred tons London to and from.” On various dates in 
January, 1951, the respondent used the vehicle for carrying goods 
for persons other than Munson & Fisher, Ltd. The justices dismissed 
the information, and the prosecutor appealed. 

By s. 52 (1) of the Transport Act, 1947 : “ On and after the appointed 
day, it shall be a condition of every “ A™ licence . . . that, except under 
and in accordance with a permit granted by the Commission, goods 
shall not be carried for hire or reward in any authorized vehicle if 
the vehicle, at any time while the goods are being so carried, is more 
than twenty-five miles from its operating centre, and the Road and 
Rail Traffic Act, 1933, shall have effect as if the said conditions were 
included among the conditions specified in s. 8 (1) of that Act.” 

Held, that the effect of s. 52 (1) was to add as one of the conditions 
to an “ A ™ licence the condition that the holder should not go more 
than twenty-five miles from his operating centre unless he got a 
permit to allow him to go further, but that, where the licence was 
for particular contract work, the permit could not authorize the 
holder to use the vehicle, either within or outside the twenty-five 
miles limit, for any work other than that for which the licence was 


granted. The case must, therefore, be remitted to the justices with a 
direction accordingly 

Counsel: J. P. Ashworth for the appellant; Boreham for the 
respondent. 

Solicitors Treasury Solicitor; Tamplin, Joseph & Co., for 
Gudgeons, Peecock & Prentice, Stowmarket 

(Reported by T. R. Fitzwalter Butler, Esq., Barrister-at-Law.) 


(Before Lord Goddard, C.J., Hilbery and Pilcher, JJ.) 
October 3, 4, and 12, 1951 
R. vy. NATIONAL ARBITRATION TRIBUNAL AND ANOTHER 
Ex parte SOUTH SHIELDS CORPORATION 


Local Government— Master and servant—Industrial disputes tribunal 
Jurisdiction— Dispute between corporation and town clerk 
Industrial Disputes Order, 1951 (S.1., 1951, No, 1376), arts. 1, 
12 (1), seh. I (1). 

APPLICATION for order of prohibition 

The South Shields Corporation were members of the Association 
of Municipal Corporations, and the town clerk of South Shields, 
Mr. H. Ayrey, was a member of the Society of Town Clerks. In 
September, 1949, a joint committee, which was set up representing 
those two bodies and a number of other local government authorities, 
made certain recommendations about the conditions of service and 
salaries which should be paid to town clerks. The function of the 
committee was merely to make recommendations, and it was not 
suggested that either the municipal corporations who were members 
of the association or the town clerks who were members of the society 
were bound to accept or adopt the recommendations which were 
made. The corporation were unwilling to adopt them and were only 
willing to continue the town clerk's employment on the same terms 
as he had been originally engaged. On September 29, 1950, the 
solicitors instructed by the executive council of the Society of Town 
Clerks, acting on behalf of the town clerk, reported to the Minister 
of Labour and National Service that a dispute had arisen on the 
conditions of service of the town clerk arising out of the recommenda- 
tions of the joint negotiating committee as set Out in the memorandum 
of recommendations which had been drawn up. On March 31, 1951, 
the Minister, purporting to act under the powers conferred on him 
by art. 2 of the Conditions of Employment and National Arbitration 
Order, 1940, referred the dispute to the National Arbitration Tribunal 
The reference stated that the parties to the trade dispute were the 
corporation, as employers, and the town clerk, a member of the 
Society of Town Clerks in the employment of the corporation, as 
the workman. Particulars of the trade dispute were said to be that 
the dispute arose out of a claim made by the workman that the cor- 
poration should apply to him the recommendations of the joint 
negotiating committee in relation to conditions of service. On April 23, 
1951, a second reference was made in the same terms, except that the 
particulars of the trade dispute were said to be a claim that the cor- 
poration should apply to the workman the recommendations of the 
committee in relation to salary scales. 

The Industrial Disputes Order, 1951, dated August 1, 1951, sub- 
stituted the Industrial Disputes Tribunal for the National Arbitration 
Tribunal, and in its second schedule contained provisions relating to 
trade disputes and questions reported to the Minister under the 
order of 1940 before its revocation. Article | of sch. I] provided 
that certain provisions should apply with respect to any trade dispute 
reported to the Minister under the conditions of Employment and 
National Arbitration Orders before the date on which they were 
revoked. One such provision was that where the trade dispute had 
been referred by the Minister to the National Arbitration Tribunal 
before that date, if the matter had not before that date been the 
subject of any hearing by the tribunal and concerned a dispute as 
defined in that order, it should be deemed to have been referred by 
the Minister to the Industrial Disputes Tribunal and the provisions 
of the order of 1951 should apply to it 

The disputes in question had not been heard by the tribunal by 
August 1, 1951. By the definition contained in art. 12 (1) of the 
order of 1951 “ dispute” did not include a dispute concerning the 
employment or non-employment of any person or whether any 
person should or should not be a member of any trade union, but, 
save as aforesaid, meant any dispute between an employer and work- 
men in the employment of that employer connected with the terms 
of the employment or with the conditions of labour of any of those 
workmen. 

The corporation obtained leave to apply for an order of prohibition 
prohibiting the tribunal from entertaining as “a trade dispute” 
the dispute between the town clerk and the corporation. 

Held, while the reference of the dispute was properly made under the 
order of 1940, the matter was now regulated by the order of 1951 which 
did not contemplate the reference of a dispute which might arise between 
an employer and a single workman employed by him in connexion 











4 
7 (om 
ma Mf 
itd ~t 
ut 
| 
\ 
Supplement and 
freld 1 conned 
} Me 
r 
Niotorists and the 
& Sons, Ltd 
’ MN 


Ne 





Justice of the Peace and Local Government Review, November 3, 1951 


ter-up to Parliamentary Ff lections 


Shaw 


m~ 
Price 


Hy 
4& 


‘ Se 
1 connabeve 


j Price 


& Som, Lid 


kK. Mick artane 


Price 


wd Supplemer 


Hutterworth 


21 















































< Hen K VMolow 
t < t M 
; A a a 
. f c ¢ j nton & 
vu 5 . 
R } ' % 
REVIEWS 
4 
By DP. Kerr . ‘ 
Ato Publisher i ‘ k 
‘ pug ert « nai 
od : 4 “ A 
M The Trial of Neville George Clevely Heath. Edited by Macdonald 
Critchley, M.D. London : William Hodge & Co., Ltd., 86, Hatton 
‘ Garden, F.C. 1. Price 15s. net 
rf Those wi emem be hus iM wit! " g deta | sexua 
™ cr ind Miism whit c ed A « 1y aSk why 
hould be worthy of a pla e N British Trial Serie 
’ Dr ¢ chiey | which, a 4 i cries, precedes 
a : t of the i pplies the answer h was odvio y 
‘ i rmal ar he defence neve ittemy 1 t« hat he killed the 
cH “ inf vw hose ler he wa i x g SO lar as 
I 14 Oduce details of the second jer so that the jury might have the 
RX I fullest information a heha f prox cs The defence 
\ +4 pleaded partia i y and illed the psychia © prove t 
t la ! g Heath a moral detective { le ne Kill cro 
‘ © cxamination of Mr. Anthony Hawk his defence became untenable 
! He at? ‘a erta at ! w x « ] y ele ‘ A nig ne 
1c ined the Mental Deficrency Ac 13 
\ : “ . ! ' he ( A La ed t er « vCcrne ‘ 
work i read ad ted that Heath w orma Dr. Gnersor 
‘ ‘ leed, we © far as to say | have neve et sand ita nurdere 
i Tha however, ictt inswe j ce ung i que ‘ 
a het he Heath « al t yY plead i y with he 
lramework « he McNaghter The jury ed to find hu 
By A. NS. Sebe z yt ane, and re me i pk fez y Medica 
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b ‘ cmyh at i y and who might Nave Dec xpected to do w fe D 
took rik forms of crime sting H 
was wre « accountal ind fhe va t Oted 
. and « sci\ua athonships Many people would sa 
‘ ha << inc, ™ tna aking a diff ‘ 
k ‘ simple No-one disputed tt he was a psycopath, Dut that 
RK ay that he was a lunatic w could not be held responsible for his 
K Dr. € hley discusses the questi f what is a psycopatl 
cn and what should be done with him, and it his discussion, coupled 
: with ews of the muct cved McNaghten Rule which is the 
« 4 cal interest he DOOK 4 makes Npor ttor lical men and 
ih S law ye alike Ever { there are some detec he Rules, Dr 
! I} Critchley thinks that there ts not very chw g with them, and that 
i pig ind es make them work satisfactorily 
The book somewhat painful reading, but the able editorship of 
Dr. Critchley shows that the case of Heath pr fed an importar 
‘ lise on by experts upon the diffi estion of me al cond 
as affecting responsib y for crime } well that the DOOK 
1 ondon Stevens bee “ € 
cl Key to Income Tax and Surtax. By Ronald Staples. London: Taxa- 
“ ‘ tion Publishing Company, Ltd. Price 7s. 6d. net. 
“ nN ‘ This 1s a new edition of the handy Key with an automatic thumb 
x, produced by the Taxation Publishing Company, and it takes 
‘ H c pre ons of the Finance Ac 151, together with the income 
f R sw previously on the statute book. The thumb index, on the 
« t hand iTg ind along the bottom of the page, enables the 
6 of the book to find 4 momer letailed information upon 
every topic in the field of income tax. The law force in the Republic 
- ot I t amd S giver it the er d oge tT “w r the arrangecnecr ts for 
persons who have residence there as well as Great Brita Within 
‘ each of the sections found by the thumb index method, the pages 
are dexed at the beg g of the sectx with an alphabetical list 
k of the detailed formatx o be found upon cach page The 
eference to decided cases 1s, nex arily, extremely brief, but probably 
sdequate for the purpose of a ke f this type. We have, ! cxample 
been struck by the great am t of inf ratn he lett and right 
pages re rn allowable and no ow ide ons, whic 
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FLIGHT 


ANOTHER UNFORTUNATI 
t t 1 Mowbray Magistrates 


A man of twenty-three appeared at 



































oe ton Sey he § last to answer a charge that he had contravened 
the provisions of art. 44 of the Air Navigation Order, 1949 (as amended) 
by rule 10 of sch. Il of the said order, in that he operated an au 
craft in a negligent manner so as to endanger life by starting the 
engine of an aircraft when there wa © one in the cockpit of the said 
aircraft to operate the controls and when he had taken no proper 
steps to ensure that the aircraft did not take off 

For the prosecutio was stated that defendant was about to fly 
an Auster aircraft from Rearsby aerodrome at a time when he held a 
tuder wence and had some thirty flying rs to his credit 

He fo I at the engine d of the 
held and t no one nea sistance 
defendant ( art UF once of 
twice s Dut the tf 

Defenda not chocked the wheels and had left the throttl 
partly open and the parking brake was on. The engine began to rev. up 
ind the defendant slipped or fe lown with the result that the aircraft 
took off with no one in the cockpit. It then flew around for two hour 
ind final ished in a field 

Defendar who pleaded not guilty, gave evidence that when the 
engine illed towards the end of the field, he intended, after he had 
estarted the engine, to tax ck to the starting place he felt that 
t was dangerous to leave the aircraft on the fairway as other aircraft 
were the air at the time 

For the prosecutior was stated that it was not suggested that 
lefer t had been reckle but that he was careles ot chocking 
the whee Ot making ce i t the throttle was not oper and 

Ot getting assistance after the engine stalied 

The magistrates decided to convict and imposed a fine of £5 and 
ordered defendant to pay £5 5s. cost 


COMMENT 








Article 44 of the 1949 order provides that e y person and every 
aircraft shall comply with the regulatior down in sch. 2 to the 
order and r. 10 states that an aircralt all not be operated in a 
neghgent manner r a reckless manner © as to endanger hfe or 


property 
(The writer 1s indebted to Mr. A 
Mowbray 


P. Marsh, clerk to the Melton 


regard to this case.) 


PENALTIES 


Birmingham Quarter Sessions—September, 1951—making false 








Statements to obta chef from income tax between 1948 ~ 50 

(two charges)—fined £50 Defendant, a twenty-five year old 

Irishman, employed as a bus driver, claimed income tax relict 

for an ent hetitiwo far y cor ting fa id two 
hildrer Defendant w give xX months to fr or 
fault six mont [ onment 
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Herks (uarter S ptemtx ; caling a brief cax driving for twelve months. Defendant fell twice after getting out 
ca a lf lowe caht yea preventive fetent of his van 
Ih : : gle w " f thirty-two admutted a long list of Bradford City—-September, 1951.—being in possession of a firearm 
pre mluding several prison sentences of without a certificate—fined £5. To pay £1 Is. costs. Defendant 
han two yea a former member of the Polish Army tn Italy 
i Mag ; = > atten ot , Shifnal Juvenile Court—September, 1951—maliciously setting fire 
: . " Sofendas . to a straw rick—sent to a remand home pending admission to 
; ~ Nefenda ae an approved school. Defendant, a boy of fourteen, struck a 
: , match um a barn which dropped in the straw. The fire destroyed 
- seine wo hima ; ~ 4" ; straw worth £30 and caused £70 worth of damage to a barn and 
of ; n Sen eonlead famed te burnt out an implement valued at £1,100 ; 
. . Sine Galea oo Sodbury — September, 1951 —-assault and battery —six weeks’ imprison 
te ‘ we ment. Defendant, a man of twenty-four, struck his father 
Oxford—September, 1951 -—assault and battery —fined £5. Bound over 
Ki } reptenm he hs heing te he influence f drink for twelve months Defendant, an R.S.M.. struck his wife 
. boar ge chicle—fined £30. Disqualified about the head and face and pulled her hair 


PLEASURE AND PORNOGRAPHY 





Dost thou think,” says the jovial Sir Toby Belch to Malvol Let it be said at once that the moralists and the censors are 
the Puritas because thou art virtuous, there shall be no more not always right in their approach. The evil has little to do 
uk and ak Twelfth Night, Act Il, Se. 3.) Something of with sexual morals; the problem is one of aesthetics and 
the same defiant spirit anumates Mr. Herbert Morrison's defence psychology. In the first place the fact must be faced that the 
{ the Festival Gardens and Fun Fair (which is now closing vast majority of people in the western world are aesthetically 
flown until next year) against priggish criticism It 1s a happy immature. Scientific advance and social reform have together 
place, a lovely place-—not nowy or vulgar,” he said, and he conferred the boon of vastly extended leisure on greater numbers 
eported as adding, with characteristic modesty It is the of people than ever before ; yet the uses to which that letsure 
most gentlemanly fun-fair you have ever seen, and [| am is put, by all but a small fraction of the population, remain 
esponsible for its general character of the most pitifully primitive nature 

It an excellent thing, in these troublous times, that the Secondly, this immaturity manifests itself, in different ways, 
genial tradition of Merrie England should be kept up by the both in the cheerful fun-fair and in the degraded stage-play 
wings and roundabouts, the peep-shows and the distorting and film. But while the former is a spontaneous expression 
mirrors, which afford innocent distraction to the crowds, young of the innocent happiness of childhood, the latter arises from 
ind old, who have flocked, on a kind of perpetual bank holiday the self-conscious exhibitionism of an awkward adolescence 
to Battersea Park. The Englishman at leisure is a simple soul The characteristics deplored by the Public Morality Council are 
und the old gibe that he takes his pleasures sadly is, at most, a symptoms, not of adult vice and wickedness, but of the sniggering, 
half-truth The y he looks for is still what Wordsworth smutty-mindedness of the schoolboy. Most healthy people 
ght.the innocent joy of the child before he has bee get over it when they pass up from the lower-fourth form at the 
pted by the world age of fifteen or so. It is regrettable that some of the ephemeral 
For that which is most worthy to be blest English novelists of the nineteen-twenties, and the present-day 
Delight and liberty, the simple creed school of so-called “ tough" American writers, have never 
Of childhood, whether busy or at rest progressed mentally beyond that uncomfortable stage. Further 

The full Wordsworthian ecstacy is but for the few—the poets education is needed for these cases of retarded development 
the musicians, the artists, and their initiates into the world A famous French writer once remarked that there are no such 
f fantasy and dreams; for the unsophisticated many the things as moral and immoral books ; there are only books in 
festival spirit st eans, as it did in Tudor England, cakes good taste and books in bad taste. This isa truism. There are 
ale and fun-fairs galore And long may it be so ! passages in the works of Aristophanes, Juvenal, Lucius Apuleius, 


Boccaccio, Rabelais and Chaucer, to mention only a few—and 
in the Old Testament too, for that matter—-which, in a modern 
book would invite the application of the English law of 
obscenity ; but that fact does not detract from those mature 
qualities of style, wit, grace, learning and, above all, 
spontaneity that have secured recognition of these works as 
masterpieces of literature by generations of people of sound 


There 1s. however, another and a darker side to the picture 
of pubhe entertainment in Britain In the same issue of the 
vewspaper which contains Mr. Morrison's remarks appears a 
summary of the 1950 report presented to the Public Morality 
( ounce! for London The explortation of nudity im revue has 


now reached such proportions that it 1s openly advertised as 


the chief feature of many entertainments In certain plays 
we sex American sailors leering through a telescope at a discrimination and judgment. These writers gave spontaneous 
woman taking a shower We sce violence. brutality and expression to their fantasy. What they produced were, in the 


truest sense, works of art; such coarseness as is there ts inci- 
dental. The present-day apostles of the cult of lasciviousness 
and brutality set out deliberately to shock their public ; behind 


legeneracy made the theme of pleasant entertaimment, and 


lepravity advertised in the play which was banned by the 


( ensor and ms now hoensed : 
n M4 , . the exploitation and commercialisation of sex and violence 

. ; = oe Cw — See those two infallible “* box-office draws there are no redeeming 

these more sophisticated but degraded kinds of pleasures 
qualities 

Their addicts do not rejoice in the carefree, happy atmosphere 
of “ cakes and ak rather they are like the Roman populace There is, from time to time, much criticism of the system 
with its panem « rcenses. which may be freely translated. in whereby the Lord Chamberlain acts as the licensing authority for 
the modern idiom, as “ drink under the counter and strip-tease stage-plays, and of the powers given to the Censorship Boards in 


on the stage regard to films. Writers of the type to which we have referred 
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condemn the English law of obscenity as prudish and outmoded 
It ts not the law itself, but the method of application, that ts at 
fault. Plato, the wisest of the Greeks, would have excluded from 
his ideal State all literary men except those in whose works the 
aesthetic and the ethical were blended in due proportion. This 
is a standard to which, with our present system of education, we 
cannot hope to attain ; but Plato would certainly have approved 
the terms of the rule laid down in R. v. Curl (1727) 2 Stra. 788 


“ It is a common law misdemeanour to publish any indecent 
matter tending to the destruction of the morals of society 
and to deprave and corrupt those whose minds are open 
to immoral influence.” 


The pity is that the rule is frequently so narrowly applied, to 
cases where sexual morality appears to be involved; a vast 
proportion of the plays, films, books and newspaper matter 
which is freely accessible to young and old alike 1s pernicious 
degrading and corrupt, but passes through the meshes of the net 
by the mere avoidance of certain words and phrases which have 
come to be regarded as technically “* obscene The root of the 
trouble lies in our national vice of hypocrisy, which tolerates 
for example, the raking by a certain type of newspaper amid the 
garbage of society to pick out titbits, for the delectation of 
Sunday readers, disguised under such intriguing wrappings as 
“a certain crime,” “ a grave accusation,” “a serious offence 

It may be difficult to elicit a clear idea of what is intended 
without the aid of a code-book, but the general effect, heightened 
by mystery, is something very nasty indeed. Many American 
films and plays, and the posters advertising them, have a crude 
garish vulgarity which many people consider a most unwholc 
some aspect of one of the dominating influences in the present 
day world It ss indeed arguable that the revolting cases o 









CHIEF 


ADMINISTRATION 


cruelty to children and animals, which have recently sickened 
the conscience of the public, owe something of their prevalence 
to literary descriptions and representations of sordid brutality 
and violence 
it is a far cry from all this to Mr. Morrison and his fun-fair, 
and a still farther cry to Wordsworth and his “ trailing clouds 
of glory.” The Ode on Intimations of Immortality includes, 
it iS a true, a More mystic and rapturous message, but one can 
imagine his kindly soul watching the crowded, cheerful gardens 
and hear him joyfully exclaim 
“ Ye blessed creatures ! | have heard the call 
Ye to each other make ; I see 
The heavens laugh with you in your Jubilee 
My heart is at your Festival, 
My head hath its coronal ; 
The fulness of your bliss I feel—I feel it all!” 
A.L.P 


REFLECTION 


Were | brought up as he was 
This man I've got to try, 
Then | might be where he is 


And judged by such as I 
J PA 


EPITAPH ON A SOLICITOR 


He was hauled over the coals 
And shortly afterwards struck off the Rolls 


J.P 


If you are proud of your home... 


you will agree that to leave it unprotected is 
Loss and damage 
can come from many quarters—fire, storm, 


unwise to say the least of it 


burglary, chief amongst them 


The Householders Comprehensive Insurance 
Policy will cover your home and its contents in 
such a way as to leave nothing to chance. You 
will be wise to take advantage of the favourable 
terms offered in this Comprehensive Policy, and 
protect yourself against the possibility of loss 
which might well be financially crippling 
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NEW COMMISSIONS 


a KINGSTON UPON HULL BOROUGH 


Wilham de Boer, 82, Riversdale Road, Hull 

Reginald Welch Buckle, 14, Hotham Road, Hu 

Hubert Norman Dixon, Wintersg Westfield Lane, Swanliand, 
North Fernby, E. Yorks 

Leshe Trevor Field, 96, Swanland Road, Hessle, E. Yorks 

George Leonard Green, 85, North Road, Gipsyville, Hu 

Fred Hammond, 14, Sledmere Grove, Kingston upon Hu 

Thomas Hudson, West Ella Hall, West Ella, FE. Yorks 

Mr Dora Anne Nugent Jessop, 73, Park Avenue, Hu 

Stanley Travis Kershaw, Seven The We Hessle, E. York 


. Miss Elaine Sheldon Larard, 13, West Ella Road, Kirkella, § 

York 

Gilbert Alan Robinson, Hillcrest, Sutton-on-Hu 

Rupert Alexander Alec-Smith, Winestead, Kingston upon Hu 

George Thomas Tate, 93, Calvert Road, Hu 

NEWCASTLE UNDER LYME BOROUGH 

Richard Daniel Howle, 279, Hazelde Redstree C hestert 
Stob I nt 

M Clance Lioyd Johns ; l j Road, Che 
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PRACTICAL POINTS 


All questions for consideration should be addressed to “ The Publishers of the Justice of the Peace and Local Government Review, Little London, 


Chichester, Sussex 
must accompany each communication 

















1.—Criminal Law—Larceny—Bean pols WU hether hed 

4 local resident had a number of wooden bean poles which were 
pushed t he ground, the tops being held together and in positior 
Dy ring These poles were stolen recently and the question has mser 
as to the proper charge to be preferred against the perpetrator, there 
appare y berng a reluctance to grant process under s. 2 of the Larceny 
Act, 1916, it ng red that the poles were, by virtue of thei 
being stuck the ground, attached to the realty: Larceny t, 1916 
definitio (a If such be the case, then what wo be the charge 
iga pers w rk ca a shooting stick inadvertently teft stuck 

the ground by the owne 

ersonally, I feel that the poles cannot be regarded as attached i 
the realty n the true meaning of the expression and that the persor 
responsible should be charged under s. 2 of the Larceny Act, 191¢ 
My atte has also been drawn to the Larceny 1861, s. 35 
but, here again, | do not consider the poles as placed could be regarded 
is a lenee 

1! am unable to find any particular case law dealing with this po 
and, as stated, would be grateful for your observations S. Juba 

inswer 
We entirely agree with our correspondent that this is a case of 





porary support 


attached to the 


nto the carth as a ter 


simple larceny By being put 
t Ot become 


for a growing crop the bean sticks do ft 
realty, and they cannot reasonably be described as a fence There is 


© Question of severance when the sticks are removed 


2.—-Billiards Sunday play in premises used as a clut 

A 1s the licensee and former tenant of certain premises licensed by 
ny justices for public billiard playing 

A has surrendered the tenancy of the premises but has not at the 
moment transferred to any other person the licence granted to hin 
by my stices at the last Brewster Sessions 

B has apparently taken control of the said premises from 
and has formed a club, to which an entrance fee ts payable 
nembers, and by virtue of such membership the members of this 
club play billiards on Sunday 

The leence granted by my justices to A excludes public billiard 


the owners 
by the 





playing on a Sunday 
| would be glad of your observations upon the following points 

(a) Is B offending against the provisions of the Gaming Act, 1545 
n allowing play on a Sunday, where the premises to all intents and 
purposes are publicly licensed for billiard playing from Monday 
to Saturday, even though B maintains that the premises are being used 
b and as such a licence 1s therefore not necessary 

If an offence being committed by B is A responsible as the 
rest im the 


holder of the licence even though he has now no 





premuses 


(c) Is it possible for A to surrender the licence during the twelve 
months in which the same is in force ? Ni 
inswer 

The law on the subject of Billiards Clubs is far from clear ; but it ts 
plain that “ public billiards playing which requires to be licensed 


nder the Gaming Act, 1845, does not cease to be such by the simple 
Jevice of calling the premises a ciud 
fee for which ts returned no benefit except permission to do what 
otherwise would not be permitted by law 


and by charging an entrance 
‘ 





Certain questions at once arise in considering the bona fides of the 
clut Is there a committee controlling the affairs of the club Are 
there rules? Does membership require nomination and electior 
Are the members bound by a common interest other than the playing 
of billiards on Sundays or wher public  bilhards may not be played 
on premises licensed for the purpose under the Gaming Act, 1845 

If the ib is a genuine club and is conducted in good faith as such 
and us indoubtediv a question of fact to be decided by the 

ce ” a prosecution for keeping the premuses without licence 
we think 

(a) No 

Does not ar 


Ye 


3.— Evidence — \ {—Takine in summ ; , 
I clerk tk ce vno rece iad Helore c in apy 
der the Smal! Tenements Recovery Act, 1838. I took hort note 


The questions of yearly and half-yearly subscribers only are answerable in the Journal. 
All communications must be typewritten or written on one side of the paper only, and should be in duplicate. 


The name and address of the subscriber 


of the main points of the evidence for the landlord. At the end of the 





plainant’s case the defendant's solicitor objected that the justices 
t no sdictior r the Act to issue a warrant and further 
ected that the solicitor’s clerk who served the statutory notice had 
given in evidence that he had explained its effect to the defendant 


tion and issued 


that they had jurisdic 


a warrant, whereupon the defendant's solicitor apphed to the justices 


On the facts the stices Nek 


ate 4 caxc 














l nediate Ipo ny return to my office, | dictated my notes of 

he « lence to my shor vul-type while the matter was still fresh 

y¥ mund, amplifying my writter ves sO as to include such form 

of p of the witnesses’ evidence which | had not written down: for 

example, that the complainant was a widow and that the solicitors 

erk was a clerk im the employ of Messrs. Nip and Tuck The 
lant’s solicitors apphed for a copy of the notes, which | supplied 

ind later they challenged them on the ground that they were not a 

what | had written down They also denied that the 

sO k had said something which appeared in my written note 

aise points upon which | can find no authority, and I 

ate your guidance (1) Is a justices’ clerk under any 

a j © take a note of the evidence in summary cases ’” 
2 ihted amplifying the notes in the way mentioned above 

ito supply a copy of his notes to a party on application ? 

to be regarded as the ofhcial record of the 


| should also appreciate your observations on any 


Iya 





inswer 
1. This ts a question which frequently arises and we have said in 
he past that there ts no statutory duty to take notes in summary cases 
though it 1s customary and desirable to do so when the case 1s disputed 
Small Tenement procedure is in the nature of summary proceedings 
although the Summ Jurisdiction Acts do not apply 
2. Yes, provided he ts satisfied that the final document ts an accurate 





record of the proceedings 

3. No, although it is customary to do so 

4. Yes 

It must not be overlooked that in matrimomal cases the High Court 
has stated emphatically on a number of occasions that it 1s the duty of 
justices, when there ts an appeal to that court, to see that a copy of an 








! It is obvious, 


adequate note of the evidence ts supplied to the cou 


therefore, that in such cases an adequate note must be taken 
4.—Husband and wife— Maintenance order—increase of weekly 
amount hy agreement— Enforcement of arrears 

I shall be grateful if you will advise me on the following facts 

On April 6, 1945, Mr. X deserted his wife and two children, and on 
May 22, 1945, the magistrates’ court having jurisdiction made a 
maintenance order for £2 a week in respect of Mrs. X and for Ss. a 
week in respect of each child, making £2 10s. per week in all. The 
payments were to be made through the court 

On October 28, 1945, a third child of the marriage was born, and 
on the suggestion of Mrs. X's solicitors Mr. X agreed to pay a further 
sum of Ss. a week through the court, making a total of £2 15s. per week 

he collecting officer was informed of thi and made a note in his 
books, but no fresh order of the court was sought or obtained 

Mr. X has gradually fallen into arrear with his payments of £2 15s 
per week, and is now about £42 in arrear. On the other hand, if every 
thing that he has paid were appropriated to payments under the order 
of £2 10s. per week he would not only not be in arrear but would have 
paid £25 in advance 

Mrs. X now wishes to apply to the court for an order in favour of the 
third child and to seek an increase in the amount under the existing 
order. She also wishes to recover such part of the sum of £42 as con 
stitutes arrears under the existing order, but it has been suggested that 
in the circumstances there are no arrears the payment of which the 
court can enforce, and indeed that Mr. X is entitled to refrain from 
paying anything for a further ten weeks 

I shall be grateful if you will advise what you consider to be the 
respective rights of Mr. and Mrs. X Sert 


inswer 
These informal arrangements, without any variation of the order 


We are strongly 





¢ very apt to lead to complications and difficulties 
of opimon that, in circumstances like those of this case, it would have 
far better to have the order varied by the court 
IS We SUPPOSE > parties have both treated the extra payments 
throughout as payments made in addition to the amount of the order 
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rier, ther 


Limitation of Actions 


ure eccoverabi 
the Summary 
process must 


« demand 
the defaulter 


correct 


6 Local Authority 
Consent 
cil, with a long life 
abroad in Noven 
Trnennial elections take place the 
th 


Ivece is sought of following 


appr 
but see the provision for telegraphic consent 
of the Local Elections Rules 
the Local Government Act, 1933. In principle 
preclude the giving of a power of attorney to 
that person to make a declaration of accep 
behalf, Dut we have never come across a case 
by the clected person's attorney 


7 Rating 


and Valuation. Deserted wife as occupier 

ved together in the house owned by 

of differences, the husband left the house in Ju 

ho such of the furniture as belonged to | 
sent tus wife remained in the house No rent was 
inded \ has been assessed for rates as occupier for some 
nued to pay the rates unti! his wife obtained a 

ler against him the ground of desertion in Decembe 
he notified the rating authonty that his wife was the 
thority entered the wife's name in the rate book and 
1951. from her. She ha 
ontending that she ts not the rateable occupier. Since 
gs were beg he hushand has demanded immediat 

rc house Whether he treats her as a tenant at w 
trespasser snot known Can the justices order a 
to be issued against the wife” A STONE 


tes as and from January |! 


incwer 
puestion of fact A man can occupy by an agent 
occupation by leaving his furniture 
whether or not a human agent is there. In the case before us, we 
gather that some furniture belongs to each party Seeing that the 
control since the husband left, we sce no lega 


Cx ’ sa 


or other and can retain 


wife h nad fa 


obstac » treating her as the occupier 


8. Real property —Fencing — Obligation of owners of ay 
My council acquired land for housing purposes on the north side 
of a railway line, and later also acquired land on the south side of the 
railway line for a recreation ground. Each parcel of land ts separated 
from the railway line by a wooden post and three rail fence, and the 
council is concerned as to the danger to children wandering on to the 
line both from the housing estate and the recreation ground. | 
should be glad to have your opinion as to the liability of the Railway 
Executive to provide suitable fencing to prevent young children 
straying on to their property The deeds relating to the land im the 
council's ownership do not contain any reference concerning liability 
for fences AUM 
inswer 
We assume that the fencing conforms to the regular pattern. We 
do not think the Railway Executive can be made liable for any extra 
fencing by reason of the use made of his land by an adjoining owner 
The observations of Singleton, LJ., in Edwards v. Railway Executive 
(1951) fhe Times, July 26, are in point 


9.—-Shops Act, 1950—General closing hours-——Shop open for inquiries 
or demonstration 

A short time after 8 p.m. when television transmission has begun, 
an assistant returns to a shop, sets up one or two television sets 
immediately in front of the shop door, which is left open, and then 
stands inside the shop. No one ts encouraged to enter the shop, but 
if anyone does no objection ts made, and the assistant will engage that 
person in conversation, probably describing the particular television 
receiver then in use. It ts thought that, in this way, business is secured 
although no transaction is carried out at that time. Your opimion 
will be valued as to whether or not an offence is being committed 
under s. 2 of the Shops Act, 1950, which provides that every shop shall 
be closed for the serving of customers during the general closing hours 
In this connexion, I refer to Willesden U.D.C v. Morgan (1915) 79 
J.P. 166, where it was decided that the serving of customers must 
involve some personal service \ Tee Ver 

4dnswer 

The case cited related to the making of sales by an automatic 
machine The present case seems stronger in favour of the shop 
keeper, in that there ts no sale 











Useful New Form of Reminders 
for Solicitors 


CON. 22e — “REMINDERS ON TAKING 
INSTRUCTIONS TO PREPARE WILL” 
— Price 4d. each, plus purchase tax and postage — 
In response to a number of reques's which have been received from 
solicitors, the Soci ty has published the above 4 page form (drafted by 
Mr. H. C. Hardcastle Sanders, Solicitor) on which can be entered the 
necessary details when taking instructions to prepare a will and which 
ensures that no important matter is overlooked 
Form Other Forms of Reminders Price 
CON. 47 Conveyancing Reminders (to be used 
when acting for a Vendor) 2d. 
47a Conveyancing Reminders (to be used 
when acting for a Purchaser) 3d. 
CON. 47b Conveyancing Reminders (to be used 
by Mortgagee’s Solicitors) 2d. 
All the above forms were originally published in 
** The Solicitor ”’ 
Purchase tax and postage are payable in addition to the 
above prices 


THE SOLICITORS’ LAW 
STATIONERY SOCIETY, LTD. 
LONDON BIRMINGHAM CARDIFF 
LIVERPOOL - MANCHESTER - GLASGOW 
[02/3 FETTER LANE, LONDON, W.C.2 


o_o 


CON 
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OFFICIAL AND CLASSIFIED ADVERTISEMENTS, ETC. (contd.) 


BOROUGH OF SOUTH 


SHIELDS 


Coun 


Appointment of Assistant Solicitor 


APPLICATIONS are invited for the per 
appomtment of Assistant Solicitor 
Salary within range of Grades A.P.T. V (a) 
(£550—£610) to Grade VII £710) 
inclusive according to experience 


manent 


£635 


tment will be subject to the 
Conditions of Service of the appropriate 
National Whitley Council and to the passing 
of a medical examination for superannuauon 
Purposes 


The appo 


Applications, endorsed “ Assistant Solicitor,” 
giving full details of age, date of admission, 
present and past appointments, qualifications 
and experience, and the names of two referees, 
should reach the undersigned not later than 
November 13, 1951 

Canvassing will disqualify and the applicant 
must disclose in his application whether he is 
related to any member or senior officer of the 
council 

HAROLD AYREY, 
Town Clerk 
Town Hall, 
South Shields 


He™ePsuire 


Odiham Petty Sessional Division 
Appointment of Assistant Clerk to the Justices 


APPLICATIONS are invited for the appoint- 
ment of Assistant Clerk to the Justices for the 
Odiham Petty Sessional Division (which 
includes the Borough of Aldershot) at a salary 
in accordance with Grades III-IV of the 
A.P.T. Division of the National Salary Scales 
(£500-£575) 

Candidates must have a thorough knowledge 
of the work of a Justices’ Clerk's office, 
including the issuing of process, the taking of 
depositions and the keeping of accounts and 
must also be capable of acting as Clerk of a 
Court The appointment is subject to the 
provisions of the Local Government Super- 
annuation Act, 1937. The person appointed 
will be required to live in or near Aldershot 


Applications, giving particulars of age, 
education, qualifications and magisterial ex- 
perience, with the names and addresses of 
not more than three persons to whom reference 
may be made, should be submitted to the 
undersigned not later than November 15, 1951 
Canvassing, either directly or indirectly, will 
be a disqualification 


G. A. WHEATLEY 
Clerk of the Standing Joint Committee 


The Castle, 
Winchester 
October 29, 1951 





SPECIALISTS IN 
PRIVATE INVESTIGATION 


BURR & WYATT LTD. 
4 Clement's Inn, Strand, London, W.C.2 
HOLBORN 1982 (4 lines) 
REFERENCES TO SOLICITORS 


Paris Office: 6 RUE DE HANOVRE 








Agents in U 8.4. and DUBLIN Established 30 yeors 





COUNCIL 


with ex 


EAST SUFFOLK COUNTY 
Applicat Ons vited | persons 
perience in a solict s offwe for the appor 
egal section of the 
Department Salary 
itt clerical grade 
£490). The 
and 


ment of law clerk 
Clerk of the Counc 
according to experience w 
of National Scales (£445 £is 
post i permanent and superannuabic 
good prospects of advancement to 
person selected will be 
medical examination 
Applications, giving age, expenence, present 
appointment and slary together with the 
names of must reach the under 
signed not later 1951 


offers 
higher grades The 


required to pass a 


two referees 
than November 16 


LIGHTFOOT 


Clerk of the County Council 


ds. ¢ 


County Hall 
Ipswich 


c™ OF SALFORD 


Appointment of Full-time Male Probation 


Officer 


APPLICATIONS are invited from persons 
between the ages of 23 and 40 (except in the 
case of a serving full-time probation officer) 
for the appointment of probation officer 

The appointment will be subject to the 
Probation Rules, 1949-1950, and the salary 
according to the prescribed thereby 
subject to superannuation deductions 

The successful applicant may be required to 
undergo a medical examination 

Applications, stating age, qualifications and 
experience, together with copies of not more 
than three recent testimonials should be sent 
to the undersigned not later than November 
13, 1951 


scale 


J. W. REAVEY 
Secretary to the Probation Committee 


Justices’ Clerk's Office 
Magistrates’ Court 
Town Hall 
Bexley Square 
Salford, 3 


Cc NTY BOROUGH OF DONCASTER 
Appointment of Town Clerk 


APPLICATIONS are invited from solicitors 
with wide experience in local government law 
and administration for the appointment of 
Town Clerk at a salary of £2,000 per annum 
rising by two annual increments of £100 and 
one of £50 to a maximum of £2,250 

The successful candidate will be required to 
devote the whole of his time to the statutory 
and other duties of his office 

The appointment wil! be subject to the Local 
Government Superannuation Act, 1937, and 
will be terminable by three months’ notice in 
writing on either side 

Applications, endorsed “Town Clerk,” 
giving full details of age, present and past 
appointments, qualifications and experience, 
accompanied by copies of three recent testi- 
monials, should reach the undersigned not 
later than November 24, 1951 

Canvassing in any form will 
qualification 


be a dis- 


H. S. ESSENHIGH, 
Town Clerk 
Town Clerk's Office 
Doncaster 
October 11, 1951. 


ITTLEHAMPTON URBAN DISTRICT 


COUNCIL 
Deputy Clerk of Council 
APPLICATIONS are invited for this appoint- 


Salary A.P.T. VII (£685 £25-— £760) 


Applications, endorsed “ Deputy Clerk,” 
stating age, education, experience, qualifica- 
tions, and present position, with names and 


ment 


addresses of three referees, to reach me by 


November 19. Canvassing disqualifies 


D. WILLOUGHBY, 
Clerk of the Council 
Manor House 
Littlehampton 
Sussex 








THE 


DOGS’ HOME Battersea 


INCORPORATING THB TEMPORARY 
HOME FOR LOST 4 STARVING DOGS 


4, BATTERSEA PARK ROAD 


LONDON, 8.W.8, 
AND 
FAIRFIELD ROAD, BOW, E. 
(Temporarily closed) 


OBJECTS : 


Te provide food and shelter for the lost, 
deserted. and starving dogs in the 
Metropolitan and City Police Area. 

To restore lost dogs to thelr rightful owners. 

To find suitable homes for unclaimed dogs 
at oomina! charges 


To destroy, by « merciful and peinices 
, Goge Chat are diseased and 
valuciess 


Out-Patients’ Department (Dogs 
and Cats only) at Battersea, Tues- 
days and Thursdays - 3 p.m. 
Since the foundation of the Home in 
1860 over 2,000,000 stray dogs have 
received food and shelter. 
Contributions will be thankfully received 
by E. L. HEALEY TUTT, Secretary. 











Wanted -stames. 


OLD LETTERS (With or without stomps) 

COLLECTIONS wonted for cash 

lorge ond smell quantities. by the 
slotele Auctioneers 


(WESTERM AUCTIONS LTO) 
21-23 CHARLES ST CARDING Phone 6084 








Established 1836 Telephone : Holborn 02378 


GENERAL REVERSIONARY 
AND INVESTMENT CO. 


ASSETS EXCEEOD £3,000,000 
R and d 


" Ruse 
P 





Loans Granted thereon 
Apply \ the Actuary, 50, Canny Sraasr, W028 
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20 Policemen Set Free 


Before *ELECTRO-MATIC* signals were installed at this complicated junction in the vicinity of the 
Bank of England, London, two sergeants and eighteen policemen were required for the control of traffic. 
Every day, more than 35,000 vehicles cross this junction, approaching it from seven different directions. 
Regulated by the traffic flow itself, * ELECTRO-MATIC’ signals have proved their 
efficiency and economy within a very short time. Congestion and delay have been greatly reduced and 
increased safety for pede strians has resulted 
Wherever there are traflic problems, *ELECTRO-MATIC’ vehicle-actuated signals will solve 
them. In use throughout the world, they provide 


the perfect control system for today’s 


LECTRO-MATIC 
cuatto SIGNALS 


* ELECTRO-MATIC * ix the regivtered trade m 
Telephone & Liectrie Co. I 


ever-increasing trath 


) AUTOMATIC TELEPHONE & ELECTRIC COMPANY LIMITED 


Strowger House, Arundel! Street, London, W.C.2 Telephone: TEMple Bar 4506 Telegrams: Strowge Estrand, London 


A }0a>|-B23 
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